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[1] This is an application by the plaintiff for a determination
of the date from which s.68 interest in the Defendant’s Benefit

Schedule should run.




FACTS

[2] The Plaintiff, Marie Mascitti, was involved in a motor
vehicle accident in February 1994. At the time of the accident
she was insured under a motor vehicle insurance policy issued by
the defendant, Gore Mutual Insurance Company. She was eligible
for either an income replacement benefit or a caregiver benefit.
Her son was six years old at the time and she elected to receive
the caregiver benefit.

[3] The plaintiff received a caregiver benefit until January
1996. The defendant put forward a full and final lump sum offer
that:wouldfsettle all her future benefits. On January 18, 1996
the plaintiff signed the full and final release that was
included in the settlement documents. She had the advice of
counsel at the time.

[4] On June 20, 2002 the defendant received notice that the
plaintiff wviewed the release as defective and the séttlement
void ab initio. Notice of this action to seek declarations of
this position as fact was also given.

[5] This action originally contained several issues. The filing
of an agreed statement of facts by the parties has settled most
issues in this action.

[6] The defendant has conceded that the settlement of January

1996 does not comply with s. 9.1(2) of Automobile Insurance
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Regulation 664" and that the plaintiff is entitled to a caregiver
benefit from January 1996 to April 20, 2004. The parties have
agreed that the plaintiff is entitled to a loss of earning
capacity benefit (LECB) after this date.

[7] Values have been agreed upon and a settlement has been
reached. However, the issue of statutory interest remains
outstanding. The parties request a date, from which interest
under s. 68 of the relevant Statutory Accident Benefits Schedule?®
shall be calculated, if any interest is owing from January 1996

to the present.

DISCUSSION

[8] A useful starting point is the decision of Mr. Justice
Laskin in Attavar v. Allstate Insurance Company of Canada.® The
time when interest under s. 68 of the Benefits Schedule would
begin to run was an issue on the appeal and the facts bear some
similarity to the present case.

[8] In Attavar, a university student had been injured in an
automobile accident. The insurer paid the educational benefit
that was owing to the insured under s. 15(1) of the Benefits

Schedule. This benefit expired after 104 weeks and the insurer

! R.R.O. 1990, Reg. 664, s.9.1 as am. by O. Reqg. 483/01 s. 1 [Regulation 664].
2 0. Reg, 776/93 [Benefits Schedule].
3 (2003), 63 0.R. (3d) 199 [Attavar].




initially proposed that the insured was not entitled to a
further loss of earning capacity benefit (LECB). She rejected
this proposal and sought an assessment.
[10] The assessor recommended two future  prospects for
employmenﬁ. Based on this recommendation the insurer paid the
insured an LECB of $132.44 per week, retroactive to the date
that her education benefit terminated. The insured did not agree
with this recommendation and brought her claim to litigation.
[11] At trial the judge did not agree with the assessor and
found that she was in fact entitled to an LECB payment of
$291.03 per week. The court ordered interest under s. 68 of the
Benefits Schedule to be paid on the outstanding difference from
the date that the LECB was payable. That is, the date that her
education benefit expired.
[IT]t 1is clear that the precedents

establish that failing unusual circumstances

brought on by the complexity of the action

and/or the applicant's own behaviour "it is

the insurer not the insured who must bear the

consequences of a decision not to pay

benefits that are found later to be owing
4

The Court of Appeal agreed with this treatment of the law for two

reasons.’ First, the Court of Appeal found that an amount payable

is overdue if an insurer does not mail the LECB payment at least

4(2000), 20 C.C.L.L (3d) 290 (Ont. Sup. Ct.).
5 Attavar, supra note 3 at para. 45.




