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Under section 283 of the Insurance Act, R.S.0. 1990, c.L8, as amended, it is ordered that:

1. The appeal is dismissed and the arbitration order dated August 20, 1999 is confirmed.

2. General Accident Assurance Co. of Canada is required to pay Dominic Violi’s reasonable
appeal expenses.
/ nd . September 27, 2000
David R. Draper

Director’s Delegate
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REASONS FOR DECISION
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I NATURE OF THE APPEAL

General Accident Assurance Co. of Canada (“General Accident”) appeals from an arbitration
order dated August 20, 1999. It contends that the arbitrator erred in law in ordering payment of

the following expenses:

*  chiropractic expenses between July 31, 1995 and April 1, 1999, in the amount
of $7,002.70; '

*  chiropractic expenses between April 2, 1999 and July 31, 1999, to a maximum
of two treatments per week;

*  Inassage expenses between May 1996 and March 3 1, 1999;

* Imassage expenses between April 1, 1999 and July 31, 1999, at a frequency of
one treatment per month.

General Accident’s central argument is that this treatment was not reasonable or necessary
because, at most, it provided temporary pain relief, with no measurable or permanent

improvement in Mr. Violi’s functional abilities,

. ANALYSIS

Mr. Violi was involved in three automobile accidents — July 11, 1994, July 20, 1995 and
January 26, 1996. General Accident is the insurer responsible for paying his accident benefits for
all three accidents.

The arbitrator found that as a result of these accidents, Mr. Violi sustained injuries to his neck,
low back and shoulder. Although later X-rays showed early degenerative disc disease, the
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arbitrator was unable to determine whether this condition contributed to Mr. Violi’s pain
symptoms. The decision makes it clear, however, that she accepted that Mr. Violi suffered from
neck and back pain as a result of the accidents. The question was whether ongoing massage and

chiropractic treatment was an appropriate response.

The arbitrator dealt with Mr. Violi’s claims as supplementary medical benefits under s.36 of the
SABS-1994." This section provides that “if an insured person sustains an impairment as a result
of an accident,” the insurer is obliged to pay for “all reasonable expenses incurred by or on
behalf of the insured person as a result of the accident,” including medical services, chiropractic

services and “other goods and services of a medical nature that the insured person requires.”

The wording used in other related sections is slightly different. According to s.37(1), the insurer
can require the insured person to provide a certificate from his or her health practitioner stating
that the expense is “reasonable and necessary for the person’s treatment.” This is the same test
the Designated Assessment Centres (“DACs”) apply. The legislation directs them to provide a
report stating whether the expense claimed is “reasonable and is necessary for the insured

person’s treatment.’”

At the arbitration hearing, Mr. Violi claimed that the massage and chiropractic treatments
provided relief from pain, albeit temporarily, and helped him maintain his level of functioning. In
support of his claim, he relied on his family doctor, chiropractor, massage therapist and

orthopaedic surgeon, all of whom supported an approach that included massage and chiropractic

freatment.

' Ontario Regulation 776/93, as amended, the Statutory Accident Benefits Schedule—Accidents after December
31, 1993 and before November 1, 1996. After concluding that the benefits were payable under 5.36, the arbitrator did
not go on to deal with Mr. Violi's claim that they were also payable as rehabilitation benefits under s.40.

! SABS-1994, 5.39(10)(a).






